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1 60 - 4 -7- .20 M ANDATORY PRE - DETERM I NAT I ON OF LOCA L
EDUCATIONALAGENCY 'SI NAB I L I TY TO PRO VI DE SER VI CESTO A
STUDENT (S ) W I TH A D I SAB I L I TY .

(1) REQU I REM ENTS .

( a ) Pr i or to any LEA determ i n i ng i t i s u nable to serve an el i g i ble ch i ld w i th
d i sab i l i t i es , the local school s u per i ntendent shall contact the state school s u per i ntendent
to explore poss i ble alternat i ves for serv i ces . GaD OE shall prov i de ass i stance to the local
school s u per i ntendent i n locat i ng needed serv i ces , where appropr i ate .

( b ) The State Board of Ed u cat i on may determ i ne that an LEA i s u nable to establ i sh
and ma i nta i n programs of free appropr i ate p u bl i c ed u cat i on . Sho u ld the state board make
s u ch determination, the following proced u res shall apply : N ot i ce shall be g i ven to the
LEA of the proposed determination ; the LEA shall be g i ven the opport u n i ty to respond to
the proposed determ i nat i on by present i ng oral test i mony and doc u mentary ev i dence to
the state board ; ev i dence and not i ce of su ch test i mony shall be sent to the state school
s u per i ntendent 10 days before i t i s to be presented to the state board ; and the m em bers of
the state board shall have the opport u n i ty to ask q u est i ons of the state school
s u per i ntendent or staff and the LEA .

( c ) W hen an LEA determines that i t i s u nable to prov i de a free appropr i ate p u bl i c
ed u cat i on to an el i g i ble ch i ld w i th d i sab i l i t i es after an i nd i v i d u al i zed ed u cat i on program
( IEP ) has been developed by i ts IEP Team , the LEA shall not i fy , i n wr i t i ng , the state
school s u per i ntendent . H owever , pr i or to send i ng s u ch not i ce , the LEA shall exha u st all
aven u es for prov i d i ng serv i ces for the ch i ld . The u nava i lab i l i ty of a teacher or other
necessary employees shall not be s u ff i c i ent ca u se for the LEA to be deemed u nable to
prov i de a free appropr i ate p u bl i c ed u cat i on to the st u dent i n q u est i on .

1 . The LEA 's wri tten notice shall include :

(i) A resol u t i on of the local board of ed u cat i on stat i ng that i t i s u nable to serve the
st u dent ;

(ii) A copy of the child's past and current complete special education record,
including at a m inim um the IEP, placem ent m inutes and com prehensive evaluation
information .

(iii) An explanation of the LEA's inability to provide a free appropriate education to
the st u dent , i ncl u d i ng efforts made by the LEA to prov i de spec i al ed u cat i on serv i ces i n
accordance w i th the ch i ld ' s IEP , and efforts to develop and /or locate serv i ces .

2 . The state school superintendent and any necessary GaDOE staff shall review the
notice and may request additional inform ation .
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3 . A fter a rev i ew of the not i ce , the state school s u per i ntendent may e i ther :

(i) Concur with the L EA , o r

(ii) Disagree with the conclusion of the L EA .

4 . If the state school s u per i ntendent conc u rs w i th the LEA , spec i al ed u cat i on and
related serv i ces shall be prov i ded to the st u dent . The state school s u per i ntendent shall
i nform the state board of the dec i s i on .

5 . If the state school s u per i ntendent d i sagrees w i th the LEA , he or she shall m ake a
recom mendat i on to the state board regard i ng the LEA 's ab i l i ty to serve the st u dent and
shall send a copy of the recom m endat i on to the L EA .

(i) The state board shall determ ine w hether the L EA is unable to serve the child . The
state board shall have the authority to determ ine that the L EA is either unable to serve the
student, regardless of the position taken by the L EA .

6 . If the state board determ i nes that the L EA i s u nable to serve the st u dent , spec i al
ed u cat i on and related serv i ces shall be prov i ded to the st u dent .

( d ) If the state board determ i nes that the L EA i s u nable to serve the st u dent , the state
board shall ass u me respons i b i l i ty for the i mplementat i on of the IEP by locat i ng serv i ces
or , i f not located , by prov i d i ng serv i ces d i rectly or thro u gh contract .

1 . Once serv i ces are i mplemented , the LEA shall be respons i ble for any amendment
and /or ann u al rev i ew of the st u dent ' s IEP .

2 . GaDOE shall maintain oversight responsibility of the IEP, and shall be responsible
for ensuring the delivery of services and com pliance with the IEP .

(1) GaDOE shall develop an oversight plan specifically for the LEA . The plan shall
specify a tim e fram e for the reporting responsibility of the L EA and the level of
involvement of GaDOE with the LEA in regard to the student's IE P and its
im plem entation .

3 . If the LEA i s determined by the state board to be u nable to serve a st u dent an d
G aD 0 E locates serv i ces i n accordance with paragraph ( 1 )( d ), then G aD 0 E and the LEA
shall share the f i nanc i al respons i b i l i t i es . If GaD OE prov i des serv i ces d i rectly or thro u gh
contract , then GaDOE shall reta i n from the LEA the necessary state and /or federal f u nds
to prov i de s u ch serv i ces to the st u dent .

4 . The state board may implement Rule 160-5-2- .02 W ithholding of Funds as
necessary .

(2) The administrative hearing procedures shall not apply .
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[See 34 C . F . R . § 300 .175 ; § 300 . 221 ; § 300 . 227 ]

( 2 ) T h i s r u l e sha ll becom e effect iv e Ju ly 1, 2007 .

A uth o rity O . C . G . A . § 2 0-2 -1 52 ; 2 0- 2 - 24 0 .

Adopted : June 14 , 2007 Effect i ve : Ju l y 1 , 200 7
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