BEFORE THE OFFICE OF STATE ADMINISTRATIVE HEARINGS
STATE OF GEORGIA

Il 5y Axp THROUGH [}

Petitioner, Docket No.: 2314581
2314581-OSAH-DOE-SE-25-Malihi
V.

SAVANNAH-CHATHAM COUNTY

SCHOOL DISTRICT, Fl |1E, D
Respondent.

04-12-2023

OFFICE OF STATE
ADMINISTRATIVE HEARINGS

For Petitioners:

Pe'(itioner-1 mother of student-

For Respondent:
Brian Dennison, Esq.

FINAL DECISION
I. INTRODUCTION

Petitioners - and- filed a due process complaint pursuant to the Individuals with
Disabilities Education Act (“IDEA”). The Petitioners allege that Respondent Savannah-Chatham
County Public School System (the “District” or “SCCPSS”) violated the IDEA by denying - a
free appropriate public education (“FAPE”). The due process hearing was held on February 2,
2023, in Hinesville, Georgia. The record remained open until March 16, 2023, to allow the parties
an opportunity to review the transcript and submit proposed findings of fact and conclusions of
law.

II. FINDINGS OF FACT
1.

The Petitioners called thirteen witnesses:

1. Petitioner- -s mother,

! Although Petitioner- appeared pro se, she is a trained and competent former lawyer.



2. Petitioner - student at the -Academy at - (‘I Academy”),

SCCPSS,

3 .,-s father,

4. Dr. Ann- Supermtendent, SCCPSS,

W

School Psychologist and Program Manager for the Department of
Specialized Instruction, SCCPSS,

6. _ School Board Member, SCCPSS

i _ Principal at —Academy, SGCESS,
8. _ Assistant Principal at -Academy, SCCPSS,

9. _ Social Studies Educator at _Academy, SCCPSS,
10._ Educator at -‘\cademy, SCCPSS,

1. _ Special Education Educator at -Academy, SCCPSS,
12. _ Senior Director of Specialized Instructions SCCPSS, and

13. - Parent of a student at -.Academy, SCCPSS.

No other witnesses were called by either party to testify.
2.
- is thirteen years old. She lives with her family, including her mother and father. She
currently 1s enrolled at the- Academy and 1s in the - grade. By all accounts, - 1S

very intelligent, reserved, and articulate. (Test. of- T. 18; Test. of- T.91; Test. o-

T. 154-55.)
B.
- 1s eligible for special education as a child with a disability under the category of

Emotional and Behavioral Disorder.? She has anxiety and depression, and she experiences panic

2 Although testified that the eligibility category is Other Health Impairment (T. 189), the IEP indicates that it is
Emotional and Behavioral Disorder (Ex. P-44, R-70). The Georgia Department of Education’s definition for
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attacks. - physically harmed herself at some time after November 2022 and bears scars on her
arms as a result. - receives instruction outside of a school setting, pursuant to a hospital
homebound (“HHB”) placement that is dated October 19, 2022, and is scheduled to end May 23,
2023. R-70, R-86; Test. of ] T. 19-20, 36; Test. of [ T. 98: Test. of ] T. 128; Test.

of i T. 153-54)

4.

- believes that- should return to a school setting. Both- and- state that-
does not feel safe or supported at- Academy. According to- n order for her to feel safe
and supported at- Academy, she would need the school to follow her IEP and to take her
issues seriously, rather than belittling them.? - believes that a private school called-
would be an appropriate school for her next year, and she would like to attend boarding school
when she reaches high school.* (Test. of. T. 18-19, 22, 25-27; Test. of- T. 195-96.)

5.
During the fall semester of 2021, - and- made various complaints regarding a male

student, - Assistant Principal _ responded to the complaints. The instances

involving- were described as follows:

e On September 7, 2021, during school dismissal, a group of friends said that-
liked and a female friend grabbed by the arm and tried to pull her over
to Because was uncomfortable and the situation bothered her,

to speak With- and determine exactly what had happened. In
mterviewed eight students and

asked Ms.
response, Ms.

Emotional and Behavioral Disorder is set forth in Ga. Comp. R. & Regs. 160-4-7-.05. The IDEA’s terminology for
the corresponding category is ‘“serious emotional disturbance” or “emotional disturbance.” See 34 C.F.R. §
300.8(c)(4)(i).

3 Later, however, when asked on cross examination what she would like to see done to make her feel safe and
suppoﬂed.- testified. “I don’t know what you can do.” Regarding whether the teachers at- take her anxiety
seriously. she further testified, “Some do: some don’t.” (Test. oi T. 34, 36.)

4 Although- mentioned- and boarding school, no evidence was presented as to why such a school would
be considered an appropriate placement for
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On October 25, 2021, reported that - had been tapping her on the shoulder
in the hallways. Ms. reviewed video, although she was not able to find an
shoulder tapping incidents captured on tape. She contacted s parent and
and requested that have no contact with

At some point thereafter, in yearbook club, grabbed and held onto s
shoulder for 30 seconds until a friend helped her get him to stop. Ms. who
had previously discussed separating and asked the instructor to place
them in different groups.’

On December 3, 2021, - brought an anime book to school with a risqué
illustration on the front, depicting a character in a bra or a swimsuit. chased
either- or her friend with it to make them look at it.5 Ms. mvestigated
the incident.

Additionally, at some point, - whispered in -s ear, although- did not report this to any

school personnel. Ultimately, Ms. - determined that the reported behavior did not rise to the

level of sexual harassment, nor did anything else suggest such an issue. However, in light of emails

ﬁ‘om- referring to sexual harassment and sexual assault, the Title IX coordinator was called.

(Test. of [ T. 18. 28-31, 34-35, 38, 204-07; Test. of i T. 92-112)

6.

In her current HHB placement, - meets with teacher Mr. _ for three hours

per week. Ml- 1s certified to teach middle school math, social studies, science, and language

arts, as well as high school English. - has requested that Mr. - focus solely on math, and

- teaches all other subjects to - Mr. - also currently acts as a liaison between the

Petitioners and the other teachers. (Ex. R-81; Test. of- T. 133, 154-55, 159; Test. of- ]

explained that she believed this meant - and- would no longer be in the same room: however, Ms.
explained that they were working in the same room but in different groups. (Test. of- T. 106-07.)

6- clarified, “I never said he was chasing me and I never said he tried to show it to me.” (Test. Of- T. 205.)
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7.

-s mother- zealously advocates on behalf of-7 The evidentiary record contains
numerous instances of email communications and telephone calls between- and personnel at
-Academy and within the District. Superintendent -and Mr. - of the School
Board also have received communications from - Many of the communications in evidence
are professional and polite, containing legitimate questions and concerns raised by- and many
of them show a willingness of the parties to work together. Other communications evince
Increasing exasperation on -s part, and certain of the communications from - include
offensive and intimidating language.® As a result of these types of communications, the
relationship between the parties has become strained.

8.

Little to no evidence was presented regarding -s current educational progress. Mr.
- testified that- has experienced some learning loss in math and had been working on some
sixth grade assignments along with seventh grade assignments. Much of the evidence regarding
her achievement in other subjects focused on confusion over what assignments were due and where
or how the information was posted electronically. Another consistent issue is whether “skeleton

notes” had been provided, pursuant to the IEP. (Ex. P-23, P-32, P-35; Test. of - T. 154-55,

7 The record reflects that- has filed two Special Education Formal Complaints with the Georgia Department of
Education, Case Number 23-339778 and Case Number 23-339840. The complaint that initiated this due process
hearing includes the same document that was filed in Case Number 23-339840, entitled |- SPED Facts for Formal
Complaint I1.” (Ex. R-66, R-78.)

8 An example of one of the more offensive emails is Exhibit P-15, which- herself submitted into evidence in this

case. In the email, which was sent on November 18, 2021, ﬁom- to twelve recipients at the District, called
the recipients “dumb JMother [llkers” and stated. “Anyone with an educational license, welcome to the
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158: Test. of- T.121-23: Test. of- T. 130-32: Test. of- T.171, 176.; Test. of-

T. 193-94)
9.

The IEP currently in place was implemented on March 16, 2022, and ended on March 15,
2023. Notes indicate that- was to be evaluated for ADHD and PTSD “in the near future” and
that the results would be provided to the school. The family was “trying to determine the best type
of therapy” for- and- requested that the District provide a psychologist to address school-
related anxiety. Ultimately, the services provided through an organization called- were
declined by | (Ex. R-70, R-80, R-83; Test. of [ T. 168-70.)

10.

The Court has carefully reviewed the initiating documents for this case (specifically, the
“[- SPED Facts for Formal Complaint II”’) and “additional information,” filed in this tribunal
on December 20, 2022. The undersigned has endeavored to identify all relevant issues raised by
the Petitioners, even if they were not highlighted by the Petitioners in the outline required by the
Court’s Prehearing Order issued on January 18, 2023.° Petitioners identify accommodations in
the TEP that are not being followed, including those related to communication, provision of
skeleton notes and/or study guides, and explanation of directions and expectations of assignments.
They allege that the District has failed to (1) have all appropriate personnel on the IEP team
(because a general education teacher was not included, although no dates are provided as to when
this occurred), (2) consider appropriate evaluative data for- and (3) timely implement the TEP.

They state generally that- was denied meaningful participation in the IEP process because the

? Relatedly, to the extent that the Petitioners raised an issue for the first time in their outline, the issue has been
disregarded. This is, in part, the subject of the Respondent District’s Motion to Exclude Irrelevant Claims and Fact
Patterns from the Court’s Consideration in this Case. Petitioners did not file a response to this Motion. The Motion
hereby is GRANTED.
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IEP had been predetermined. Finally, - also states that- “is being assessed for ADHD,
PTSD, and now high functioning ‘spectrum’'? as suggested by her private psychological services
provider.” As set forth in the Findings of Fact, evidence was presented relating to communication
and implementation of the IEP. In addition, Mr. - testified that he was present at the
November 3, 2022, IEP meeting in the capacity of a general education teacher. The Court has
carefully reviewed the record to glean any evidence related to the remaining allegations. The Court
has 1dentified no evidence presented concerning predetermination or further evaluations.
ITII. CONCLUSIONS OF LAW
¥
This case 1s governed by the enabling act for the IDEA found at 20 U.S.C. § 1400, et seq.;
its implementing federal regulations, 34 C.F.R. § 300.01, et seq.; and the Rules of the Georgia
Department of Education, Ga. Comp. R. & Regs. 160-4-7-.01, et seq. Procedures for the conduct
of the administrative hearing are found in the Georgia Administrative Procedures Act, O.C.G.A.
§ 50-13-1, et seq., and the rules of the Office of State Admuinistrative Hearings found at Ga. Comp.
R. & Regs. 616-1-1, et seq.
2.
The IDEA enables a parent to bring challenges to the “identification, evaluation, or
educational placement of the child, or the provision of a free appropriate education to [the] child”

by filing a due process complaint. 20 U.S.C. § 1415(b)(6)(A); see also Schaffer v. Weast, 546

U.S. 49, 53-54(2005). In this case, the Petitioners bear the burden of proof and must produce
sufficient evidence to support the allegations raised in the Complaint. Schaffer, 546 U.S. at 62;

see also Ga. Comp. R. & Regs. 160-4-7-.12(3)(n) (“The party seeking relief shall bear the burden

10 The Court observes that during the hearing - asked certain witnesses about their general knowledge regarding
autism spectrum disorder, but she did not indicate whether- had received such a diagnosis. (See T. 147-48, 180.)
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of persuasion with the evidence at the administrative hearing.””). The standard of proof is a
preponderance of the evidence. Ga. Comp. R. & Regs. 616-1-2-.21(4).
3.
Claims brought under the IDEA are subject to a two-year statute of limitations. 20 U.S.C.
§ 1415(H)(3)(C); 34 C.F.R. § 300.507(a)(2).
4.
This Court’s review is limited to the issues the Petitioners presented in their Complaint
and/or Amended Complaint. 20 U.S.C. § 1415(f)(3)(B); 34 C.F.R. § 300.511(d); Ga. Comp. R. &

Regs. 160-4-7-.12(3)(j); see also B.P. v. New York City Dep’t of Educ., 841 F. Supp. 2d 605, 611

(E.D.N.Y. 2012). A petitioner who files a due process complaint may raise no other issues at the
hearing unless the opposing party agrees. 20 U.S.C. § 1415(f)(3)(B); 34 C.F.R. § 300.511(d).
5.

The goals of the IDEA are “to ensure that all children with disabilities have available to
them a free appropriate public education [FAPE] that emphasizes special education and related
services designed to meet their unique needs” and “to ensure that the rights of children with
disabilities and parents of such children are protected.” 20 U.S.C. § 1400(d)(1)(A)-(B); see also

J.N. v. Jefferson Cnty. Bd. of Educ., 12 F.4th 1355, 1362 (11th Cir. 2021). Related services include

the following:

transportation'!, and such developmental, corrective, and other supportive services
(including speech-language pathology and . . . physical and occupational therapy
...) as may be required to assist a child with a disability to benefit from special
education, and includes the early identification and assessment of disabling
conditions in children.

20 U.S.C. § 1401(26)(A). In addition, the IDEA includes a directive that disabled children be

' During the hearing, the parties announced that they have independently resolved all transportation related issues in
this case.
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placed in the “least restrictive environment” or “LRE.” Greer v. Rome City Sch. Dist., 950 F.2d

688, 695 (11th Cir. 1991), withdrawn, 956 F.2d 1025 (11th Cir. 1992), reinstated in part, 967 F.2d

470 (11th Cir. 1992). Under IDEA, students with disabilities should be educated with children
who are not disabled “to the maximum extent possible,” and should be removed from the regular
educational environment only “when the nature or severity of the disability of a child is such that
education in regular classes with the use of supplementary aids and services cannot be achieved
satisfactorily.” 20 U.S.C. § 1412(a)(5)(A).

6.

The rules of the Georgia Department of Education set forth requirements related to LRE
and HHB instruction. HHB is the most restrictive placement on the continuum of alternative
placements. See Ga. Comp. R. & Regs. 160-4-7-.07(3)(d) .

Hospital/homebound instruction program (HHB) is used for students with

disabilities who are placed in a special education program and have a medically

diagnosed condition that will significantly interfere with their education and
requires them to be restricted to their home or a hospital for a period of time. The

LEA shall provide hospital/homebound instruction to students with disabilities,

under the requirements found in Georgia rule 160-4-2-.31 Hospital Homebound

Services.

Ga. Comp. R. & Regs. 160-4-7-.07(3)(d)(6). Rule 31 provides extensive and detailed requirements
for an HHB placement. One such requirement addresses instruction:

HHB instruction shall be provided by a certified teacher, who is selected by the

LEA in which the student is enrolled. Students eligible for services under the

Individuals with Disabilities Education Act (IDEA) shall be served by
appropriately certified personnel.

Ga. Comp. R. & Regs. 160-4-2-.31(4)(a). Additionally, “Although the local school team or IEP
team shall determine the number of hours necessary to meet the instructional needs of the student,
the student must receive at a minimum three hours of HHB instruction per school week to be

considered present by the school.” Ga. Comp. R. & Regs. 160-4-2-.31(4)(c).
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7.
The IDEA requirement to provide FAPE is satisfied by providing personalized instruction
with sufficient support services to permit the child to benefit educationally from that instruction.

Bd. of Educ. of the Hendrick Hudson Cent. Sch. Dist.. Westchester Co., et al. v. Rowley, 458 U.S.

176, 189 (1982); see also W.C. v. Cobb Cnty. Sch. Dist., 407 F. Supp. 2d 1351, 1359 (N.D. Ga.

2005). In Rowley, the U.S. Supreme Court developed a two-part test for determining whether
FAPE has been provided. Rowley, 458 U.S. at 206. The first inquiry is whether the school district
complied with the procedures set forth in the IDEA. Id. The second inquiry is whether the IEP
developed through these procedures is “reasonably calculated to enable the child to receive
educational benefits.” Id. at 206-07.
8.
Under the first prong of the Rowley test, a procedural violation is not a per se denial of

FAPE. Weiss by and Through Weiss v. School Bd., 141 F.3d 990, 996 (11th Cir. 1998). This

Court is authorized to find that the Petitioners were deprived of FAPE only if the procedural
inadequacies
(D impeded the child’s right to a free appropriate public education;
(I)  significantly impeded the parents’ opportunity to participate in the decision-
making process regarding the provision of a free appropriate public
education to the parents’ child; or

(IIT)  caused a deprivation of educational benefits.

20 U.S.C. § 1415(H(3)(E)(ii); see also 34 C.F.R. § 300.513(a)(2).

9.
Important procedural rights for the student and parents include the right to give informed

consent and the right to participate in the decision-making process. See 20 U.S.C. § 1415(b), (f) ;
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34 C.F.R. § 300.322. Parents also have the right to be members of “any group that makes decisions

on the educational placement of their child.” 20 U.S.C. § 1414(e). In Weiss, the Court held that

where a family has “full and effective participation in the IEP process,” the purpose of the
procedural requirements is not thwarted. Weiss, 141 F.3d at 996.
10.
Regarding the second prong of the Rowley inquiry, the U.S. Supreme Court provided the
following clarification in 2017: “To meet its substantive obligation under the IDEA, a school must
offer an IEP reasonably calculated to enable a child to make progress appropriate in light of the

child’s circumstances.” Endrew F. v. Douglas Cnty. Sch. Dist. RE-1, 137 S. Ct. 988, 999 (2017).

Endrew F. does not require that an IEP bring the child to grade-level achievement; if it is not
reasonable to expect a child to achieve grade-level advancement, then his IEP need not aim for
such. Id. at 1000-01. Nevertheless, “his educational program must be appropriately ambitious in
light of his circumstances.” Id. at 1000. Importantly, the Court in Endrew F. noted that its lack of
clarity in defining what exactly “‘appropriate’ progress will look like” is not an excuse for

(133

reviewing courts “‘to substitute their own notions of sound educational policy for those of the
school authorities which they review.”” Id. at 1001 (quoting Rowley, 458 U.S. at 206).
11.
Also under the second prong of the Rowley test, a school district is not required to provide
an education that will “maximize” a student’s potential. Instead, the IDEA mandates only “an

education that is specifically designed to meet the child’s unique needs, supported by services that

will permit him to benefit from the instruction.” Loren F. v. Atlanta Indep. Sch. Sys., 349 F.3d

1309, 1312 n.1 (11th Cir. 2003) (quotation and citations omitted); see also JSK v. Hendry Cnty.

Sch. Bd., 941 F.2d 1563, 1573 (11th Cir. 1991); Doe v. Ala. State Dep’t of Educ., 915 F.2d 651,
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655 (11th Cir. 1990). However, as Endrew F. made clear, this standard is “more demanding than
the ‘merely more than de minimis’ test.” Endrew F., 137 S. Ct. at 1000.
12.

Contrary to the Petitioners’ assertions, the evidence presented does not support a finding
that the District violated the IDEA. The Petitioners have not shown that the IEP as developed and
amended was not “reasonably calculated to enable - to receive educational benefits.” See 20
U.S.C. § 1415(f)(3)(E)(11). Nor was the evidence sufficient to prove a violation of the IDEA as far

as implementation of the IEP. See L.J. v. Sch. Bd., 927 F. 3d 1203, 1207 (holding that a material

deviation from the content of an IEP violates the IDEA). At the same time, the status quo is not
tenable. The parties must communicate with each other respectfully and openly. Additionally,
although neither party raised the issue, the Court is concerned that the current HHB arrangement,
with- acting as the instructor for every subject other than math, is outside the parameters of
appropriate HHB services. Even if this arrangement was -s preference, the District surely 1s
aware that HHB instruction is not the same as home schooling. HHB instruction is to be conducted
by a certified teacher. Should this placement continue to be the appropriate LRE for - the
parties must ensure that appropriate instruction occurs. Further, the Court is without information
to understand -s current evaluations or diagnoses. Setting aside the issue of missed
assignments, is- learning the material? Would different or additional services be appropriate?
The inordinate focus in this case on the complaints about student - (which were fully
mvestigated and addressed) and the communication challenges between the parties, along with the
desire of the Petitioners to leave -Academy for a private school, as yet undetermined, have
eclipsed these important issues. Relatedly, the Court is without information to determine whether

placement in a private school or boarding school is an appropriate or feasible plan.
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IV. DECISION

The Petitioners have failed to prove, by a preponderance, that the Respondent violated the
IDEA. In accordance with the foregoing Findings of Fact and Conclusions of Law, the Petitioners’
request for relief under the IDEA is hereby DENIED. However, as discussed above, the
Petitioners suggest that certain new evaluations of- have occurred. Moreover, the March 2023
annual review of the IEP and the impending end date for HHB call for a renewed consideration of
placement. Accordingly, the Respondent is hereby ORDERED to commence an IEP meeting to
consider the Petitioners’ recent evaluations and discuss placement, among any other relevant
matters. This meeting shall be commended within 30 calendar days of the date of this Decision.
All other requested relief not specifically granted above is hereby denied.

SO ORDERED., this 12th day of April, 2023.
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NOTICE OF FINAL DECISION

Attached is the Final Decision of the administrative law judge. A party who disagrees
with the Final Decision may file a motion with the administrative law judge and/or a petition for

judicial review in the appropriate court.

Filing a Motion with the Administrative Law Judge

A party who wishes to file a motion to vacate a default, a motion for reconsideration, or a
motion for rehearing must do so within 10 days of the entry of the Final Decision. Ga. Comp. R.
& Regs. 616-1-2-.28, -.30(4). All motions must be made in writing and filed with the judge’s
assistant, with copies served simultaneously upon all parties of record. Ga. Comp. R. & Regs.
616-1-2-.04, -.11, -.16. The judge’s assistant is Devin Hamilton - 404-657-3337; Email:
devinh@osah.ga.gov; Fax: 404-657-3337; 225 Peachtree Street NE, Suite 400, South Tower,
Atlanta, Georgia 30303.

Bringing a Civil Action

A party aggrieved by the Final Decision has the right to bring a civil action in the
appropriate court within 90 days from the date of the Final Decision. 34 C.F.R. § 300.516; Ga.
Comp. R. & Regs. 160-4-7-.12(3)(u). A copy of the civil action must also be filed with the
Georgia Department of Education, Special Education Services and Supports, at 1870 Twin
Towers East, 205 Jesse Hill Jr. Drive, Atlanta, Georgia 30334, and the OSAH Clerk at 225
Peachtree Street NE, Suite 400, South Tower, Atlanta, Georgia 30303. Ga. Comp. R. & Regs.
616-1-2-.39.
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From: Devin Hamilton

Cc: jpollar oe.k12.ga.us; Nykia Burke

Subject: RE: v. Savannah-Chatham County School District 2314581
Date: Wednesday, April 12, 2023 10:27:00 AM
Attachments: 2314581 .pdf

Good morning,
Please find the attached Final Decision. Thank you.
Best,

Devin Hamilton
Legal Assistant
Office of State Administrative Hearings

Phone: 404-657-3337
Fax: 404-657-3337

Email: devinh@osah.ga.gov

225 Peachtree Street NE
Suite 400
Atlanta, GA 30303

Go to www.osah.ga.gov for hearing dates, procedures, and other helpful information.

From: Devin Hamilton
Sent: Wednesday, February 15, 2023 8:49 AM

To: I I

Subject:- v. Savannah-Chatham County School District 2314581

Good morning,



Please find the attached Post hearing Order. Thank you.

Best,

Devin Hamilton
Legal Assistant
Office of State Administrative Hearings

Phone: 404-657-3337
Fax: 404-657-3337
Email: devinh@osah.ga.gov

225 Peachtree Street NE
Suite 400
Atlanta, GA 30303

Go to www.osah.ga.gov for hearing dates, procedures, and other helpful information.

The Staff at the Office of State Administrative Hearings is not authorized to provide legal advice.

OSAH does not accept motions, requests for continuances, or conflict letters embedded in an email. You
may prepare and file a motion and proof of service electronically, pursuant to OSAH Rules 4 and 16, by attaching
the documents to an e-mail in either Microsoft Word or PDF format. You are required to serve the motion in
accordance with OSAH Rule 11. Your motion and the response, if any, will be presented to the Judge for his/her
consideration. Once an Order is issued by the Judge, a copy of that Order will be sent to all parties or their
counsel of record. For your convenience, below is the link to our procedural rules: https://osah.ga.gov/wp-

content/uploads/2022/06/Admin.-Rules-of-Procedure Eff.-June-7-2022.pdf





