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of persuasion with the evidence at the administrative hearing.”).  The standard of proof is a 

preponderance of the evidence.  Ga. Comp. R. & Regs. 616-1-2-.21(4).  

3.  

Claims brought under the IDEA are subject to a two-year statute of limitations.  20 U.S.C. 

§ 1415(f)(3)(C); 34 C.F.R. § 300.507(a)(2).     

4.  

This Court’s review is limited to the issues the Petitioners presented in their Complaint 

and/or Amended Complaint.  20 U.S.C. § 1415(f)(3)(B); 34 C.F.R. § 300.511(d); Ga. Comp. R. & 

Regs. 160-4-7-.12(3)(j); see also B.P. v. New York City Dep’t of Educ., 841 F. Supp. 2d 605, 611 

(E.D.N.Y. 2012).  A petitioner who files a due process complaint may raise no other issues at the 

hearing unless the opposing party agrees.  20 U.S.C. § 1415(f)(3)(B); 34 C.F.R. § 300.511(d). 

5.  

The goals of the IDEA are “to ensure that all children with disabilities have available to 

them a free appropriate public education [FAPE] that emphasizes special education and related 

services designed to meet their unique needs” and “to ensure that the rights of children with 

disabilities and parents of such children are protected.”  20 U.S.C. § 1400(d)(1)(A)-(B); see also 

J.N. v. Jefferson Cnty. Bd. of Educ., 12 F.4th 1355, 1362 (11th Cir. 2021).  Related services include 

the following: 

transportation11, and such developmental, corrective, and other supportive services 
(including speech-language pathology and . . . physical and occupational therapy 
. . .) as may be required to assist a child with a disability to benefit from special 
education, and includes the early identification and assessment of disabling 
conditions in children. 
   

20 U.S.C. § 1401(26)(A).  In addition, the IDEA includes a directive that disabled children be 

 
11 During the hearing, the parties announced that they have independently resolved all transportation related issues in 
this case. 
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placed in the “least restrictive environment” or “LRE.”  Greer v. Rome City Sch. Dist., 950 F.2d 

688, 695 (11th Cir. 1991), withdrawn, 956 F.2d 1025 (11th Cir. 1992), reinstated in part, 967 F.2d 

470 (11th Cir. 1992).   Under IDEA, students with disabilities should be educated with children 

who are not disabled “to the maximum extent possible,” and should be removed from the regular 

educational environment only “when the nature or severity of the disability of a child is such that 

education in regular classes with the use of supplementary aids and services cannot be achieved 

satisfactorily.”  20 U.S.C. § 1412(a)(5)(A). 

6.  

The rules of the Georgia Department of Education set forth requirements related to LRE 

and HHB instruction.   HHB is the most restrictive placement on the continuum of alternative 

placements.  See Ga. Comp. R. & Regs. 160-4-7-.07(3)(d) . 

Hospital/homebound instruction program (HHB) is used for students with 
disabilities who are placed in a special education program and have a medically 
diagnosed condition that will significantly interfere with their education and 
requires them to be restricted to their home or a hospital for a period of time. The 
LEA shall provide hospital/homebound instruction to students with disabilities, 
under the requirements found in Georgia rule 160-4-2-.31 Hospital Homebound 
Services. 
 

Ga. Comp. R. & Regs. 160-4-7-.07(3)(d)(6).  Rule 31 provides extensive and detailed requirements 

for an HHB placement.  One such requirement addresses instruction:  

HHB instruction shall be provided by a certified teacher, who is selected by the 
LEA in which the student is enrolled. Students eligible for services under the 
Individuals with Disabilities Education Act (IDEA) shall be served by 
appropriately certified personnel. 

Ga. Comp. R. & Regs. 160-4-2-.31(4)(a).  Additionally, “Although the local school team or IEP 

team shall determine the number of hours necessary to meet the instructional needs of the student, 

the student must receive at a minimum three hours of HHB instruction per school week to be 

considered present by the school.”  Ga. Comp. R. & Regs. 160-4-2-.31(4)(c).   



Page 10 of 13 
 

7.  

The IDEA requirement to provide FAPE is satisfied by providing personalized instruction 

with sufficient support services to permit the child to benefit educationally from that instruction.  

Bd. of Educ. of the Hendrick Hudson Cent. Sch. Dist., Westchester Co., et al. v. Rowley, 458 U.S. 

176, 189 (1982); see also W.C. v. Cobb Cnty. Sch. Dist., 407 F. Supp. 2d 1351, 1359 (N.D. Ga. 

2005).  In Rowley, the U.S. Supreme Court developed a two-part test for determining whether 

FAPE has been provided.   Rowley, 458 U.S. at 206.  The first inquiry is whether the school district 

complied with the procedures set forth in the IDEA.  Id.  The second inquiry is whether the IEP 

developed through these procedures is “reasonably calculated to enable the child to receive 

educational benefits.”  Id. at 206-07. 

8.  

Under the first prong of the Rowley test, a procedural violation is not a per se denial of 

FAPE.  Weiss by and Through Weiss v. School Bd., 141 F.3d 990, 996 (11th Cir. 1998).  This 

Court is authorized to find that the Petitioners were deprived of FAPE only if the procedural 

inadequacies  

(I) impeded the child’s right to a free appropriate public education; 
 

(II) significantly impeded the parents’ opportunity to participate in the decision- 
making process regarding the provision of a free appropriate public 
education to the parents’ child; or 

 
(III) caused a deprivation of educational benefits. 

 
20 U.S.C. § 1415(f)(3)(E)(ii); see also 34 C.F.R. § 300.513(a)(2).  

9.  

 Important procedural rights for the student and parents include the right to give informed 

consent and the right to participate in the decision-making process.  See 20 U.S.C. § 1415(b), (f) ; 
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34 C.F.R. § 300.322.  Parents also have the right to be members of “any group that makes decisions 

on the educational placement of their child.”  20 U.S.C. § 1414(e).  In Weiss, the Court held that 

where a family has “full and effective participation in the IEP process,” the purpose of the 

procedural requirements is not thwarted.  Weiss, 141 F.3d at 996.   

10.  

 Regarding the second prong of the Rowley inquiry, the U.S. Supreme Court provided the 

following clarification in 2017:  “To meet its substantive obligation under the IDEA, a school must 

offer an IEP reasonably calculated to enable a child to make progress appropriate in light of the 

child’s circumstances.”  Endrew F. v. Douglas Cnty. Sch. Dist. RE-1, 137 S. Ct. 988, 999 (2017).  

Endrew F. does not require that an IEP bring the child to grade-level achievement; if it is not 

reasonable to expect a child to achieve grade-level advancement, then his IEP need not aim for 

such.  Id. at 1000-01.  Nevertheless, “his educational program must be appropriately ambitious in 

light of his circumstances.”  Id. at 1000.  Importantly, the Court in Endrew F. noted that its lack of 

clarity in defining what exactly “‘appropriate’ progress will look like” is not an excuse for 

reviewing courts “‘to substitute their own notions of sound educational policy for those of the 

school authorities which they review.’”  Id. at 1001 (quoting Rowley, 458 U.S. at 206). 

11.  

 Also under the second prong of the Rowley test, a school district is not required to provide 

an education that will “maximize” a student’s potential.  Instead, the IDEA mandates only “an 

education that is specifically designed to meet the child’s unique needs, supported by services that 

will permit him to benefit from the instruction.”  Loren F. v. Atlanta Indep. Sch. Sys., 349 F.3d 

1309, 1312 n.1 (11th Cir. 2003) (quotation and citations omitted); see also JSK v. Hendry Cnty. 

Sch. Bd., 941 F.2d 1563, 1573 (11th Cir. 1991); Doe v. Ala. State Dep’t of Educ., 915 F.2d 651, 







 
 
 

NOTICE OF FINAL DECISION 
 

Attached is the Final Decision of the administrative law judge.  A party who disagrees 

with the Final Decision may file a motion with the administrative law judge and/or a petition for 

judicial review in the appropriate court. 

Filing a Motion with the Administrative Law Judge 

A party who wishes to file a motion to vacate a default, a motion for reconsideration, or a 

motion for rehearing must do so within 10 days of the entry of the Final Decision.  Ga. Comp. R. 

& Regs. 616-1-2-.28, -.30(4).  All motions must be made in writing and filed with the judge’s 

assistant, with copies served simultaneously upon all parties of record.  Ga. Comp. R. & Regs. 

616-1-2-.04, -.11, -.16.  The judge’s assistant is Devin Hamilton - 404-657-3337; Email: 

devinh@osah.ga.gov; Fax: 404-657-3337; 225 Peachtree Street NE, Suite 400, South Tower, 

Atlanta, Georgia 30303.   

Bringing a Civil Action 

A party aggrieved by the Final Decision has the right to bring a civil action in the 

appropriate court within 90 days from the date of the Final Decision.  34 C.F.R. § 300.516; Ga. 

Comp. R. & Regs. 160-4-7-.12(3)(u). A copy of the civil action must also be filed with the 

Georgia Department of Education, Special Education Services and Supports, at 1870 Twin 

Towers East, 205 Jesse Hill Jr. Drive, Atlanta, Georgia 30334, and the OSAH Clerk at 225 

Peachtree Street NE, Suite 400, South Tower, Atlanta, Georgia 30303. Ga. Comp. R. & Regs. 

616-1-2-.39.   
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Please find the attached Post hearing Order. Thank you.
 
 
Best,
 
Devin Hamilton
Legal Assistant
Office of State Administrative Hearings
 

Phone: 404-657-3337
Fax: 404-657-3337
Email: devinh@osah.ga.gov
 
225 Peachtree Street NE
Suite 400
Atlanta, GA 30303
 
Go to www.osah.ga.gov for hearing dates, procedures, and other helpful information.
 
The Staff at the Office of State Administrative Hearings is not authorized to provide legal advice.
 
OSAH does not accept motions, requests for continuances, or conflict letters embedded in an email.  You
may prepare and file a motion and proof of service electronically, pursuant to OSAH Rules 4 and 16, by attaching
the documents to an e-mail in either Microsoft Word or PDF format.  You are required to serve the motion in
accordance with OSAH Rule 11.  Your motion and the response, if any, will be presented to the Judge for his/her
consideration.  Once an Order is issued by the Judge, a copy of that Order will be sent to all parties or their
counsel of record.  For your convenience, below is the link to our procedural rules: https://osah.ga.gov/wp-
content/uploads/2022/06/Admin.-Rules-of-Procedure Eff.-June-7-2022.pdf
 
 
 
 




