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I. INTRODUCTION AND PROCEDURAL BACKGROUND

Plaintiff, - is a high school student who is eligible for services under the Individuals
with Disabilities Education Improvement Act of 2004 (IDEIA). On August 3, 2011, Plaintiff
filed a Due Process Hearing Request (Complaint) contending that Gwinnett County School
District (Defendant) violated his rights under IDEIA related to educational placement and the
provision of a Free Appropriate Public Education (FAPE). On August 12, 2011, Defendant filed
its Response to Plaintiff’s Complaint, denying that any violations had occurred. Around that
same time, Plaintiff requested an Independent Educational Evaluation (IEE). Defendant declined
to fund an IEE and, instead, filed its own Due Process Hearing Request seeking to defend its
evaluation and show that it was conducted within the requisite guidelines. Shortly thereafier, on
August 26, 2011, Plaintiff filed his Response to Defendant’s Request for Due Process. On

September 1, 2011, Plaintiff filed an Amended Complaint asserting additional claims related to
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his identification as a student with a disability and evaluation. Order Denying Plaintiff’s Request
for Summary Determination on the Issue of the Annual Individualized Education Program, filed
March 26, 2012; 20 U.S.C. 1415(c)(i)(T) or (I); 3 C.F.R. § 300.508(d)(3).

A hearing was held October 24, 25 and 28, 2011 regarding whether the psycho-
educational evaluation conducted by Dr. Matt Tumer was appropriate under IDEIA. On January
23, 2012, the Court issued a Final Decision, after submission of written closing arguments,
concluding that Defendant’s evaluation met the requirements of IDEIA. Defendant, therefore,
'was not obligated to fund an IEE, although- could still obtain one at his own expense. Three
days later a hearing was set in this matter to commence February 29, 2012, to address the issues
raised by Plaintiff in his Complaint and Amended Complaint. Plaintiff requested a continuance
to allow Plamtiff and his parents an opportunity to obtain an IEE at their own expense.
Plaintiff’s request was granted and the matter was re-set to April 30.

A hearing on the merits of Plaintiff’s complaint was then held on April 30, May 1, 2 and
3, 2012. At the conclusion of Plaintiff's presentation of evidence, Defendant made an oral
Motion for Involuntary Dismissal, asserting that Plaintiff presented insufficient evidence to
substantiate his claims. On June 4, 2012, Defendant submitted its Motion in writing. Plaintiff
responded to Defendant’s Motion on June 21, 2012. Plaintiff also requested additional time to
supplement his response, which request was granted. On July 30, 2012, Plaintiff filed an
Amended and Supplemental Brief in Opposition to Defendant’s Motion for Involuntary
Dismissal. Defendant then filed a reply that was received by the court on August 7, 2012. On

August 21, 2012, Plaintiff filed a Brief in Reply to Defendant’s Responses. After careful
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consideration of the evidence, arguments and submissions, and for the reasons set forth below,
Defendant’s Motion for Involuntary Dismissal is GRANTED.'
II. FINDINGS OF FACT
A. Plaintiff”s Disability and Eligibility for Services

B is B yeas od .OB. D (Ex. J124) He has been diagnosed with
Asperger’s Syndrome and Dysthymic Disorder. He has also been determined to experience
Exces;ive Daytime Sleepiness.? In addition to his diagnoses, Plaintiff’s most recent evaluation,
conducted between May and June 2011, indicated he suffered from depression, impulse control
difficulties, attention issues, and a lack of initiative, as well as some degree of excessive worry
and heightened anxiety levels. (Tr. 29, 56, 108-109, 191, 192, 201, 310, 331; Exs. J125, J136,
J138))

Plaintiff has been found eligible to receive services under the IDEIA, based on the
eligibility category referred to as Autism Spectrum Disorder.” (Exs. J40, J124, J147-155.) The
services he is to receive are set forth in Plaintiff’s Individual Education Program (IEP), as
developed by Plaintiff’s IEP team. (Exs. J1-92.) The IEP team includes, among others,
Plaintiff’s parents. (Exs. J1,J37,J38, J84.)

B. Plaintiff’s Educational History in the Gwinnett County School District

1. Hull Middle School

Plaintiff first enrolled in the Gwinnett County School District in August of 2009 as an 8th
grader at Hull Middle School. (Tr. 148; Ex. J147.) Hull Middle School is a feeder school for

Peachtree Ridge High School (Peachtree Ridge), where Plaintiff’s parents want him to attend.

! The issuance of this decision was delayed, in part, due to the complexity of the issues in this matter, as well as the
lengthy record that includes at least 80 separate and distinct pleadings and orders.

2 Plaintiff may have narcolepsy, although his doctor declined to give him that formal diagnosis. (Tr. 308, 309.)

3 Plaintiff's parents agree with PlaintifPs cligibility based on his diagnosis of sutism, (Tr. 262, 263.)
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Peachtree Ridge. The decision to grant the permissive transfer came one day after Plaintiff filed
his August 16, 2010 Due Process Complaint. While Defendant’s decision allowed Plaintiff to
femaiu at Peachtree Ridge, Plaintiff, a.fter.three to four weeks of attending Peachtree Ridge,
voluntarily decided to enroll at North Gwinnett, where he completed his freshman year.
According to Plaintiff’s filings, the choice to transfer stemmed from concern that the permissive
transfer could be revoked at any time by the principal if Plaintiff misbehaved. Plaintiff’s parents
were concerned that Plaintiff would inevitably be forced to attend North Gwinnett because he
would at some point violate school rules and/or policies due to his diagnoses. Rather than suffer
with wondering when the permissive transfer may be revoked, Plaintiff and his parents decided
to transfer Plaintiff to North Gwinnett. However, testimony links the decision to enroll in North
Gwinnett to a school-based incident involving Plaintiff’s brother, who was also attending
Peachtree Ridge, and the father’s inability to trust that his other son would not “throw [his
brother] under the bus.” (Tr. 76-78, 330-331, 389, 545, 546, 551, 657, 811-812, 948, 954; Exs.
J2-26, J502-503; P95, 136, 140, 141, 152, 207.)

Upon enrolling in North Gwinnett, Plaintiff dismissed his Due Process Complaint with
prejudice.  (See [} v. Gwinnett County School District, OSAH-DOE-SE-110444-67-Gatto
(September 7, 2010 Order of Dismissal).)

3. North Gwinnett High School

a. Enrollment in North Gwinnett

Plaintiff’s April 2010 IEP followed him to North Gwinnett. The April 2010 [EP had
been developed for Peachtree Ridge. (Exs. J2-26; Tr. 657, 811-812.) North Gwinnett and

Peachtree Ridge have comparable education programs for students within the Autism Spectrum
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Plaintiff and his parents’ negative views of North Gwinnett were likely to persist, he suggested
that Defendant consider transferring Plaintiff to another school to potentially foster a more
comfortable learning environment.” (Ex. J139.)

After Dr. Tumner issued his report, Defendant and Plaintiff attempted to find a mutually
agreeable date to discuss and revi_ew the March 4, 2011 IEP in light of Dr. Turner’s findings and
conclusions. By late summer, however, Plaintiff’s parents grew concerned that he would begin
his 10th grade year at North Gwinnett since the IEP team had not yet been able to meet to
discuss and review the IEP due to various scheduling conflicts. Plaintiffs parents, therefore,
filed the Complaint giving rise to the present case, and chose to keep Plaintiff home when school
commenced. (Exs. J84, J88-92.)

6. August 2011 IEP Meetings and Finalization

On or about August 11, 2011, the IEP Team met with Plaintiff’s parents to resolve
Plaintiff’s Complaint and to discuss Plaintiff’s IEP, (Ex. J118.) By that time, Plaintiff had
already missed several days of school. (Ex.J120.)

Shortly thereafter, on or about August 14, 2011, Plaintiff notified Defendant that he had
decided to return to North Gwinnett. (Tr. 338; Ex. J130.) According to meeting notes, Plaintiff
decided he wanted to return to Nortk Gwinnett against his parent’s wishes. (Ex. J88.)

Several days later, on August 18, 2011, Plaintiff’s [EP team met again to further review
and revise the March 4, 2011 IEP. The purpose of the meeting was to determine whether
changes to Plaintiff’s IEP were necessary, given Plaintiff’s decision to return to North Gwinnett
and the findings and conclusions reached in Dr. Turner’s evaluation. (Ex. J84; Tr. 319.) The

IEP team agreed it would be appropriate to move Plaintiff into more general education classes,

? At an IEP meeting held on August 11, 2011, Dr. Turner stated “that a change of building is a good idea” for [JJj
but that it would not necessarily improve Plaintiff’s situation or his compliance. (7120.)
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b. Res Judicata

However, in this particular case, there have been two prior Due Process Requests
involving the same general complaints, the first of which was &ismissed with prejudice. ] v.
Gwinnett County Sch. Dist., OSAH-DOE-SE-110444-67-Gatto; Hedquist v. Merrill Lynch,
Pierce, Fenner, & Smith, Inc., et al., 272 Ga. 2009 (2000) (a dismissal with prejudice is an
adjudication on the merits). This Court must therefore apply the doctrine of res judicata in
refusing to hear these same issues. Federated Dept. Stores v. Moitie, 452 U.S. 394, 401 (1981),
citing Heiser v. Woodruff, 327 U.S. 726, 733 (1946) (‘There is simply ‘no principle of law or
equity which sanctions the rejection by a federal court of the salutary principle of res
Judicata.’”). “The doctrine of res judicata prevents the re-litigation of claims that have already
been adjudicated, or that could have been adjudicated, between identical parties or their privies
in identical causes of action.” Williamson Tobacco Corp. v. Gault, 280 Ga. 420 (2006). Res
Judicata is a fundamental legal principle that prevents the unnecessary prolongation of litigation.
Federated Dept. Stores v. Moitie, 452 U.S. 394, 401-402 (1981). Furthermore, when the merits
of the claim could have been adjudicated had the case been properly handled, those claims may
not be raised again. Piedmont Cotton Mills, Inc. v. Woelper, 269 Ga. 109, 111 (1998). Thus,
claims predating the September 7, 2010 dismissal with prejudice are barred by res judicata.

¢. Court will not consider new evidence

This Court declines to consider Plaintiff’s newly submitted evidence. (See Plaintiff’s
Motion for the Introduction of Additional Evidence.) While an administrative law judge may
permit a party to introduce newly discovered material evidence, admission is not appropriate
where the evidence does not bear on the issue before the Court. See Ga. Comp. R. & Regs. 616-

1-2-.25.
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admitted that they voluntarily withdrew their son from Peachiree Ridge in September 2010, and
placed him in North Gwinnett.'> Whether or not Plaintiff’s >parents have come to regret their
decision does not change the fact that Plaintiff could have chosen to stay at Peachtree Ridge,
while still challenging the basis for Defendant’s decision to allow attendance at Peachtree Ridge
under a permissive transfer rather than include it as part of Plaintiff’s IEP. Furthermore, when
given the option of transferring to Collins Hill, Plaintiff demurred. He did not want to have to
meet new people and start over. (Tr. 552-553.) He now states he would prefer to enroll at Collins
Hill over North Gwinnett, but that is a decision for the IEP team to consider and decide upon.
See M.M. v. Sch. Bd., 437 F.3d 1085, 1102 (11" Cir. 2006); (Tr. 963.)

1 The second weakness in Plaintiff’s effort to demonstrate the District’s failure to provide
him a FAPE in the LRE is that he has not demonstrated that his educational difficulties or his
anxiety and depression stem solely from his attendance at North Gwinneit, or that such
difficulties would not persist even if Plaintiff attended Peachtree Ridge. Moreover, Plaintiff's
mother and Dr. Tumer both agreed during the August 2011 IEP meeting that Plaintiff's
perceptions and feelings about North Gwinnett were not a “funiction of his disability.” See Ga.
Comp. R. & Regs. 1. 160-4-7-.06(1)(2) (IEP should be designed to meet educational needs
resulting from child’s disability) (emphasis added); 34 C.F.R. § 300.320(a)(2)()(A)’(B). First,

Plaintiff has a long history of both school difficulties and anxiety and depression pre-dating his

2 Plaintiffs have given various, conflicting statements regarding their rationale for doing so; however, one reason
had to do with a family matter involving their other son. (See Motion for Dismissal with Prejudice OSAH-DOE-SE-
1104444-67-Gatto, filed September 3, 2010) (‘. does not want to live under the specter of change to another
school every year, nor does he want to wait for approval to stay at [Peachtree Ridge] which for him is agony, so he
has made the decision to go to his designated home school of North Gwinnett.”). (Tr. 528, 591, 546.) (incident at
Peachtree Ridge involving his brother led to his father’s decision to transfer him to North Gwinnett); (Plaintiffs’
Amended and Supplemental Brief in Opposition to Defendant’s Motion for Involuntary Dismissal -* s parents
rejected the permissive transfer because could be removed at any time for behavior”.)
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