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communicated to the Plaintiffs, the 504 Plan was being implemented. and the school was not
hearing anything different from the parents. (T., Vol. II at 462). Nevertheless, the work was still
not getting done; therefore, Ms. Moudgal assumed that the issue was the student’s lack of effort.
(Id.)
139.
Nonetheless, a 504 Meeting was held on October 16, 2012 for [Jjj (D-11 Bates 000351-
60). In this meeting [JJj admitted that he was procrastinating in regards to doing assignments.”®
(D-11 Bates 000357). [ also admitted that he did not study during his senior year. (D-11
Bates 000358). Mr. JJj admitted that [ would tell him and Mrs. [Jj that he did not have any
homework and then a week before the due date they would find out that a semester’s worth of
work was due. (D-11 Bates 000357). Furthermore, it was communicated that extended time on
tests was working. (D-11 Bates 000357). Finally, Plaintiffs submitted a medical evaluation to
the District which noted that the ADHD prognosis was good. (D-11 Bates 000360).
140.
As a result of that meeting, Jff's 504 Plan was modified to include the following
accommodations:

¢ Extended time on all exams at 100%.;

e Student will be provided with a copy of the classroom notes or lecture material via email,
hard copy, or access to blog;

e Student is allowed to audio tape classes (must inform teacher prior to taping); and

e Math only — a reduction in the number or amount of homework problems. For example.
only even or odd problems. This accommodation will be met without compromising the
content of the curriculum. Homework content will be determined by the teacher prior to
assignment.

% Notably, [ did not say that he was overwhelmed or that he could not do the work.
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current functioning, which was based on data collected at the end of [Jf’s senior year, the
private evaluation, the Cobb County evaluation, and [ transcript. (T., Vol. at 323-24).
146.
To be specific, Ms. Davies stated that the eligibility team found [ to be eligible based
solely on his performance during senior year:

Q:  And you said that the way you saw [JJj was that he was struggling,
significantly struggling in high school; correct?

A With what [ was looking at from his senior year. (T., Vol. II at 336)

While the eligibility team did consider information from Ms. Walls on [Jjij present
level of performance, the information Ms. Walls provided was based solely on the last six
months of her interactions with [JJJj (T., Vol. Il at 338; T., Vol. IX at 2330). Further, eligibility
is based on current functioning and does not apply retroactively. (T., Vol. III at 550).

147.

Dr. Elizabeth Turnage (“Dr. Turnage”™) is the District’s Director of Legal and Policy for
Special Students Services. (T., Vol. III at 540). She attended [ cligibility meeting. (T.,
Vol. I at 543). Durmg the cligibtlity meeting, Dr. Tumage was responsible for answering
questions regarding 504 Plans and IEPs. (T., Vol. III at 543). Dr. Turnage noted that the
eligibility team, ultimately, found [Jj eligible for special education services, but that Dr.
Turnage disagreed with that decision. (T., Vol. III at 546).

148.
During the eligibility meeting, Mr. [JJstated, as follows:

Right now, if . . . God forbid something was to happen to us — he would need to
be in [an] assisted living home because he would not be able to function on his

practices that had previously been implemented with little success. (See T., Vol. II at 334-35; T., Vol. IV at 898-99;
T., Vol. IV at 1054-55; D-29 Bates 000945; T., Vol. VII at 1982). Alternatively, these measures can be
implemented through a 504 plan. (See D-11 Bates 000367).
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Dist., 746 F.Supp.2d 1132, 1139 (C.D.C.A. 2010), quoting Capistrano Unified Sch. Dist. v.
Wartenberg, 59 F.3d 884, 899 (9th Cir. 1995); see also Robert A. Garda, Jr., Untangling
Eligibility Requirements Under the Individuals with Disabilities Act, 69 Mo. L. Rev. 441, 458-
459 (2004). Thus, a child with a medical diagnosis matching one of the listed disabilities is not
automatically determined to be eligible for special education services. For example, if a child
has one of the enumerated disabilities, but the child only needs a related service, and not special
education, the child is not considered to be a child with a disability under IDEA. 34 CFR. §
300.8(a)(2)(ii).
6.

IDEA and its implementing regulations define “special education” as “specially designed
instruction, at no cost to parents, to meet the unique needs of a child with a disability. . . .” 20
U.S.C. §1401 (29); see also 34 C.FR. § 300.39(a)(1). The regulations further define “specially
designed instruction” as “adapting, as appropriate . . . , the content, methodology, or delivery of
instruction — (i) [t]o address the unique needs of the child that result from the child’s disability;
and (ii) [t]o ensure access of the child to the general curriculum, so that the child can meet the
educational standards within the jurisdiction of the public agency that apply to all children.”
34 C.F.R. § 300.39(b)(3)(i), (ii) (emphasis added). Thus, in order to be considered a child with a
disability the child must require specially designed instruction in order to access or benefit from
the general curriculum and meet the general education performance standards. C.J v. Indian
River Cnty. Sch. Bd., 41 IDELR 120 (1 1™ Cir. 2004); Katherine S. v. Umbach, No. 00-T-982-E,
2002 U.S. Dist. LEXIS 2523, at *28 (M.D. Ala. Feb. 1, 2002). Indeed, IDEA’s emphasis on the

general education curriculum is evident by the numerous references in the Act and the

implementing regulations. See 20 U.S.C. §§ 1414 (b)(Q)(A)(), ©X(DB)V), (1(A)DD)(a2),
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eligible for those IDEA services. See, e.g., C.J. v. Indian River County Sch. Bd., 41 IDELR 120
(11" Cir. 2004) (student with bipolar disorder and oppositional defiant disorder ineligible for
IDEA services, given her strong academic record and successful progression from grade to
grade); Norton v. Orinda Union Sch. Dist., 168 F.3d 500 (9™ Cir. 1999), cert. denied, 528 U.S.
825 (1999) (student who met eligibility criteria for “learning disabled” was ineligible for special
education and related services because of her success in the regular classroom with
accommodations); St. Joseph-Ogden Community High School Dist. No. 305 v. Janet W., 2008
U.S. Dist. LEXIS 3574 (C.D. Ill. 2008) (child with history of depression and suicide attempts not
eligible for services under IDEA, as he passed his classes, albeit with grades that were not
reflective of his full potential, and thus had received “educational benefit” without the need for
IDEA services); M.P. v. North East. Ind. Sch. Dist., 2007 U.S. Dist. LEXIS 87239, * (W.D. Tex.
2007) (despite the fact that he had failed his sixth and seventh grade years and failed a statewide
assessment, child with ADHD was not eligible for IDEA because he did not require special
education services to receive educational benefit); R.B. v. Napa Valley Unified Sch. Dist., 43
IDELR 188 (N.D. Cal. 2005), aff’'d 496 F.3d 932 (9" Cir. 2007) (despite poor grades and
problematic behavior, child with ADHD, post-traumatic stress disorder, intermittent explosive
disorder, and depression was not an eligible student under IDEA, as student was able to receive
educational benefit with a Section 504 plan); Hoﬁ"maﬁ v. East Troy Community Sch. Dist., 38 F.
Supp. 2d 750 (E.D. Wis. 1999) (child with high intelligence and behavior problems who passed
all but one class was not entitled to IDEA eligibility or reimbursement for private school costs,
as he received “educational benefit” from his classes as required by IDEA, even though his
performance was “certainly not reflective of his full potential”); Doe v. Bd. of Ed. of the State of

Connecticut, 753 F. Supp. 65 (D.C. Conn. 1990) (child with behavior disorder was not eligible
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